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In this note, we provide a high-level overview
of key restructuring cases from last year in the
US, Asia Pacific and Australia and consider the

On 8 March 2023, SVB announced that it had sold over
US$21 billion in investments, borrowed US$15 billion and
would hold an emergency sale of its stock to raise US$2.25
billion to shore up its balance sheet.8 This led to a hysterical

bank run with customers withdrawing US$42 billion by the

outlook in 2024 for restructuring transactions. ,
following day.

UsS The US federal government stepped in, announcing that it
would guarantee all deposits at SVB and Signature Bank.®
The costs were covered by proceeds the FDIC received from
winding down the bank, and any additional costs from the
FDIC's deposit insurance fund. The government was largely
successful at quelling fears of a spillover crisis, with no
additional major banking failures in 2023.

Many forecasters began 2023 predicting that the US would
experience an inevitable recession. There were many
indicators that this would be the case. The Federal Reserve
increased interest rates 0.25% four times between February
and July 2023." There were a total of 642 bankruptcy filings
in the US last year.2 This was the most filings in a year since
2010.8 However, despite this increase in bankruptcy filings,
the US economy grew at an annualised rate of 2.5%, with
a very strong rate of 3.3% in the final quarter of 2023.4
Consumer spending increased, likely buoyed by lower
inflation and low unemployment rates.®

Asia Pacific

Asia Pacific was a key driver of global growth last year, with
the International Monetary Fund (IMF) projecting that the
region would contribute up to 70% of all global growth.™
However, China went against the grain of this trend,
experiencing a real estate crisis after decades-long growth
fuelled, in large part, by its real estate sector. Real estate
investment fell 9.6% in 2023, while property sales fell 23% in
December from the year prior.” These declines were likely the
result of a suite of government measures introduced in 2020
that made it more difficult for developers to secure credit.™

As for bankruptcies filed in 2023, what dominated the
headlines was the US banking crisis. Two banks, Silicon Valley
Bank (SVB) and Signature Bank, failed within a couple days

of each other in March 2023. SVB's failure was the most
significant, being the largest US banking failure since the
global financial crisis and the second largest in US history.6 A
week before its collapse, Moody's informed SVB that it faced
a potential double-downgrade of its credit rating.”
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The government has since stepped in in an effort to minimise
the crisis, with China’s central bank increasing its pledged
supplementary lending facility to help fund infrastructure and
housing projects.’® With real estate contributing up to 30% of
China’s GDP this crisis will have long-term effects on China’s
growth prospects and the world economy.™

One victim of China'’s real estate crisis was Evergrande, which
went from being one of China’s largest real estate developers
to the world’s most heavily indebted real estate developer.™
Its losses totalled US$81 billion in 2021-2022 and rose further
to about US$340 billion by the end of 2022.7 As a result,

last year, Evergrande entered into restructuring proceedings

in Hong Kong and filed a US chapter 15 petition for
recognition of the Hong Kong proceedings as its foreign main
proceedings.” After more than two years of failing to agree on
a restructuring plan, on 29 January 2024, the Hong Kong court
ordered Evergrande’s liquidation.”™ The situation in China is far
from certain and the demise of Evergrande is symptomatic of
the economic challenges in China.

Australia

After emerging from the pandemic with a healthy spending
appetite, Australia's 2023 was defined by high inflation and
rising interest rates. Australia ended the year with a 4.35%
interest rate — a record 12-year high." Inflation continued to
grow but at a slower annualised pace of 4.1%, down from 7.8%
in December 2022.2° Unsurprisingly, the number of Australian
companies that went into external administration increased

in 2023. The numbers were up nearly 50% from 2022 — 7942
companies entered administration or had a controller appointed
in the 2023 financial year, up from 4,912 in 2022.2"

Although no poster child emerged from Australia’s bankruptcy
filings in 2023, there were a couple of landmark rulings

that came out of the High Court of Australia. The first was
Bryan v. Badenoch Integrated Logging Pty Ltd [2023]

HCA 2, where the High Court found that section 588FA(3)

of the Corporations Act does not incorporate the peak
indebtedness rule. The High Court reviewed the statutory
context surrounding section 588FA(3) and found that the peak
indebtedness rule cannot be applied given its inconsistency
with other legislative requirements under Part 5.7B, which
sets out the claw-back regime for insolvent companies.

Those other requirements include (i) sections 588FE(2) to
(6B), which identify when a transaction is voidable; and (ii)
section 588FC, which provides that an insolvent transaction is
only an unfair preference if the transaction was entered into
when a company was insolvent or the transaction had the
effect of causing the company to become insolvent.

The second case was Metal Manufactures Pty Limited v.
Morton [2023] HCA 1, where the High Court considered
whether a defendant to a liquidator's claim to recover unfair
preferences was entitled to rely on a right of set-off under
section 553C of the Corporations Act 2001 (Cth). Metal
Manufactures paid AUS$50,000 and AUS$140,000 to MJ
Woodman Electrical Contractors during the relation back
period. After MJ Woodman's liquidator sought to recover both
payments as unfair preferences, Metal Manufactures argued
that it had a right to set off its potential liability to repay the
alleged unfair preferences against the separate debt owed to
it pursuant to section 553C.
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The Federal Court unanimously held that section 553C did
not apply because the requirements of mutuality had not
been met, those being (i) the credits, debts or claims arising
from other dealings must be between the same parties; (ii)
the benefit or burden of the credits, debts or claims must

lie in the same interests; and (iii) the credits, debts or claims
arising from other dealings must be commensurable for the
purposes of set-off. The High Court upheld the Federal Court’s
ruling, finding there was no mutuality of interest between MJ
Woodman and Metal Manufactures because (i) the company
owed money to the appellant but the appellant owed

nothing to the company immediately before the winding up
commenced; and (ii) the amount the liquidator would recover
from the unfair preference claim could not be seen as being
for the benefit of the liquidator.

Outlook

Three factors that will largely set the tone for this year include
interest rates, inflation and geopolitical conflict. A fourth
factor being political uncertainty and elections nearing in key
jurisdictions will also likely play a role in determining the road
ahead for economic activity. Despite those challenges, the
outlook for economic growth in 2024 is generally positive,
with the IMF predicting global growth of 3.1%, representing
the same rate of growth as in 2023.%

Over in the US, there is a fair outlook for continued economic
growth in 2024. The Federal Reserve recently indicated that
it would maintain interest rates at 5.4% (though it does not
seem ready to cut them either).? In one survey conducted
by the National Association for Business Economics, more
than 75% of economists expected US economic growth

to slow down in 2024, but put the likelihood of a recession

in the next 12 months at less than a 50% probability.?*
Respondents expect a slowdown in core inflation, while citing
tight monetary policy and broadening conflicts in Ukraine

and the Middle East as the largest downside risks for the US
economy.? In keeping with 2023, analysts believe that a high
level of bankruptcy filings may continue into 2024, albeit at a
slower pace, with the retail sector leading the charge.?

In Asia Pacific, despite downward pressure from China’s
economic crisis, the IMF is predicting that the region will
again deliver roughly two-thirds of global growth in 2024.%
However, in Australia more specifically, the economic outlook
remains “soft"?¢ Two-thirds of the Australian Taxation Office’s
collectable debt is owed by small firms.?® Insolvencies are
now trending higher than pre-pandemic levels, with high
interest rates and supply chain issues as a result of increasing
geopolitical conflict expected to result in increasing business
failures, particularly towards the second half of 2024.*°The
net result of those circumstances is that there will inevitably
be corporate renewal and that brings both challenges and
opportunities. We anticipate continuing to work on domestic
and cross-border transactions where existing stakeholders or
third parties are prepared to take calculated risks in order to
secure growth assets, a stronger (or new) market presence or
businesses with real turnaround potential.
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