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Worked for the employer for at

least 12 months;
Does not need to be consecutive

FMLA

Worked at least 1,250 hours

Ellglblllty over the past 12 months; AND

Work at a location where the
company employees 50 or more
employees within 75 miles




Qualifying Reasons for Leave

12 workweeks of leave available for:

Placement of a Inability to perform functions
child for adoption of position because of
or foster care serious health condition

Birth and care of
newborn child

Care for spouse, child or parent ~ Qualifying exigency
with serious health condition (situation arising from military

(doesn’t apply to in-laws) deployment of employee’s spouse,
child or parent to a foreign country)

26 workweeks available for military caregiver leave



Serious Health Conditions

An illness, injury, impairment, or physical or mental condition that involves:

overnight stay in a hospital

absence of more than three calendar days that
also involves continuing treatment by (or under
supervision of) a health care provider

any period of incapacity due to
pregnancy, or for prenatal care

any period of incapacity (or treatment therefore)
due to a chronic serious health condition
(asthma, diabetes, epilepsy, etc.)

a period of incapacity that is permanent or long-term
due to a condition for which treatment may not be
effective (Alzheimer's, stroke, terminal diseases, etc.)

any absences to receive multiple treatments (including
recovery) by a health care provider for a condition that likely
would result in incapacity of more than three consecutive days
if left untreated (chemotherapy, physical therapy, dialysis, etc.)




Is this a Serious Health Condition?

Jane calls in sick for the fourth day and lets
Manager know that she has tested positive for
COVID-19, has a cough, 101 degree fever and
headache. Jane said she went to the doctor for the
test, but the doctor said there is nothing to do but
rest and to call if her symptoms get worse.

Do you need to give Jane FMLA paperwork?




FMLA and Pregnancy

Examples of pregnancy-related work absences
that are covered by the FMLA include absences:

To attend prenatal visits to doctor / midwife / nurse practitioner
Due to morning sickness

Due to a common iliness that is being treated conservatively dug
to the employee’s pregnancy

Due to pregnancy-related illness or impairment

Due to childbirth



FMLA Notices

Law requires employers to provide written
notice designating the leave as FMLA leave
and detailing specific expectations and
obligations of employee who is exercising
his/her FMLA entitlements

Notice should be provided to the employee
within one or two business days after receiving
the employee's notice of need for leave
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FMLA Certification

Law allows the employer to request the
employee obtain certification of the employee’s
or the family member’s serious health
condition and for a qualifying exigency for
military family leave.

Must allow at least fifteen days for return of the
certification.
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esignation Notice

Designation Notice US. Department of Labor
under the Family and Medical Leave Act ‘Wage and Hour Division

WASE AND BOUR DVISIDN
DO NOT SEND TO THE DEPARTMENT OF LABOR. 'OME Contol Number: 1235-0003
PROVIDE TO EMPLOYEE. Espires: 6302023
Leave coversd under the Family and Medical L Act (FML bed das FMLA-p d and th

the employee of the amount of leave that will be counted azsinst the employee's FMLA leave entitlement. In order to determine whether
leave 15 covered under the FMLA, the employer may request that the leave be supported by a certification. If the certification is
incompl the employer ing what additional i ion i ke th complats
and sufficient. While use of this form is optional, a fully completed Form WH-382 provides employees with the information required
by 29 CFR. §§ 625.300(d), 825.301, and 825 305(c), which must be provided within five business days of the employer having enough
information to deternine whather the leave is for an FMLA-qualifying reazon. Information about the FMLA may be found on the WED
‘srebsite at www.dol.soviacensies/whdfmla.

Must be provided to S—— e —

eligible employee communicates a need to take leave for an FMLA-qualifying reason, an employer may not dalay designating such
leave 2s FMLA leave, and neither the employee nor the employer may decline FMLA protection for that leave.

employee within 5 days e

(Select as appropria

)
O Thebirth ofa child, or placement of 2 child with you for adoption or foster care, and to bond with the newborn or newly-

of receipt of certification i ———

=]
o
O A qualifying exigency ansing out of the fact that your spouse, child, or parent is on covered active duty or has been nofified
of an impending call o order to covered active duty with the Armad Forces

O A serious injury or illness of a covered where you are the s spouse, child, parent, or next of
kin (Military Caregiver Loava)

We have reviewed information related to your need for leave under the FMLA along with any supporting documentation
provided and decided that your FMLA leave request is: (Selsct as appropriats)

T Approved. All leave taken for this reason will be d ted as FMLA L Geo to Section ITI for more i

T1 Not Approved: (Selact as apprapriats)
I The FMLA does o apply to your leave request.
O As ofthe date the leave is to start, you do not have any FMLA leave available to use.
O Other

oA i is needed to determine if your | Jifies 2s FMLA leave. (Go to Saction Il for tha spacific
information needed. If your FMLA g d and no additional inf is needed go to Section IIL)

SECTION II - ADDITIONAL INFORMATION NEEDED

We need additional information to determine whether your leave request qualifies under the FMLA. Once we obtain the additional
information requested, we will inform you within § business days if your leave will or will not be designated as FMLA leave and count
towards the amount of FMLA leave you have available. Failure to provide the additional information as requested may result in a
denial of your FMLA leave request.

1f you have any questions, please contact: at
re FMLe (Contact mfos

Incomplete or Insufficient Cartification
The cerfification you have provided is incomplete and/or insufficient to determine whether the FMLA applies to your leave request.
(Select as applicable)
) The certification provided is incomplete and we are unable fo determine whether the FMLA applies to your leave
Tequest. “Tncomplete " means one or more of the applicable entries on the certification have not bsen completed.

Pagelof2 Form WH-382. Revised June 2020




When faced with any request for leave, hint
of medical issue or disability...

Remain neutral: many cases involve an employee that the
supervisor/other employees simply did not like or get along with.
Keep your feelings out of it.

No magic words are needed to put employer on notice that leave may
qualify for FMLA; supervisors must be trained to recognize issues.

It is inaccurate to tell an employee he/she only gets 12 weeks of job-
protected leave. It's true under FMLA, but remember ADA may
require additional leave as an accommodation.

Document all call-ins in detail.
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DOL handled 966 FMLA complaints in 2020




Nature of Complaints Investigated

357 266

Termination of FMLA
employment discrimination

114 21

Refusal to restore to an Failure to maintain
equivalent position health benefits while
upon return from leave on FMLA leave
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DOL secured in back wages

as a result of FMLA violations in 2020




DOL Opinion Letter on FMLA

« Employee had serious health condition that
required 15 minute breaks every hour;
employer wanted opinion on whether those
breaks were required to be paid under FLSA
(breaks of <20 minutes must be paid)

* DOL assumed the breaks constituted
protected FMLA leave

* While short breaks generally benefit the
employer, in some instances, like here,
benefit employee, and thus do not need to be
paid; however the employee must receive as
many paid breaks as other workers
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DOL Opinion Letter: FMLA Designation is NOT Optional

March 2019 Opinion Letter

« Employers and employees cannot agree to waive FMLA protections for leave covered by
the FMLA

» According to the DOL, “[o]nce an eligible employee communicates a need to take leave
for an FMLA-qualifying reason, neither the employee nor the employer may decline
FMLA protection for that leave.”

Employers who fail to promptly designate covered time off as FMLA leave could face liability
for FMLA interference claims.
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Real World Example

Joe has been with XYZ Company for 5 years
when he injures his hand on the job. Joe files a
workers’ compensation claim. He is released to
return to work but with limitations which XYZ
Company cannot accommodate.

XYZ Company utilized Claims Administrator for
their workers’ compensation and FMLA claims.
Joe is in contact and files all appropriate workers’
compensation paperwork. Claims Administrator
processes the workers’ compensation claim, but
Joe does not realize that FMLA is handled by a
separate department.

XYZ terminates Joe's employment when his PTO
is exhausted.

Is there any problem with the dismissal?

WORK INJURY CLAWM
s
E

Title Family name

Given names
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Refresher of the Law

Must provide reasonable accommodation to
an otherwise qualified individual with a
disability unless it would be an undue
hardship.

Otherwise qualified = able to perform the
essential functions

Essential functions = job description (plus
other evidence)

21



Enforcement: Fiscal Year ADA Filings and Settlements

2019 2018 2017
24,238 filings 24,605 filings 26,838 filings
$116.1 M $136.5 M $135.2 M

22



Setting the Scene

John reports to Employer
that an old injury has left
him with chronic arthritis in
his left arm which limits his
ability to drive around for
his repair job. John asks
to be relieved from driving
as an accommodation of
his disability.
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What if John’s arthritis
IS episodic and comes

and goes?
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What if...

John has corrective surgery, but
develops complications and cannot
return to work after his FMLA leave
expires. John requests one month

of additional leave until he is
medically cleared to return to work.

25



Intersection Of FMLA/ADA

First, any reasonable
accommodation that would <

allow employee to return to » Transfer to vacant position that employee can perform
work after FMLA leave?

+ Eliminating marginal job functions that the individual cannot do

All Requests for Leave Should be Treated as a Request for a

If not. consider additional Reasonable Accommodation.
leave as a reasonable -< * Engage in interactive process
accommodation. » Assess how absence is impacting your business

* If granting leave, document how it is affecting your business
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What is the maximum
amount of unpaid leave an
employer must give as a

disability accommodation
under the ADA?




Leave as a Reasonable Accommodation

Permitting the use of
accrued paid leave, or
unpaid leave, is a form

of reasonable
accommodation when

necessitated by an
employee's disability,
there is no other effective
accommodation and the
leave will not cause
undue hardship.

Employee entitled to
return to same position
(not simply an equivalent
position as under the
FMLA) unless holding
open the position would
impose an undue
hardship.

Must continue health

insurance benefits during
leave period only if it does

so for other employees in
a similar leave status.

If it would pose an undue hardship, employer must consider whether it
has a vacant, equivalent position to which employee can be reassigned.
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Real World Case Study

* Irene was hired in January when she was eight months
pregnant; she was open about the pregnancy

« RW Inc. allowed her to take 12 weeks’ maternity leave
beginning in February even though she was not FMLA-
eligible; she was slated to return to work in April

Should RW
Inc. grant the
extension of
» She asked for an extension of leave leave?

* l[rene began to suffer severe post-partum depression
and anxiety




Real World Case Study

RW Inc. allows Irene an extension of leave. Her doctor then
submits a return to work form indicating that Irene needs to work
a reduced schedule.

RW Inc. agrees to this on a temporary basis and Irene returns to
work at the end of May; RW Inc. states that she has to submit a
new certification by the end of June 30.

Irene failed to submit the certification on June 30, but had Can RW
several conversations with her boss; in at least one, her boss terminate
expressed that she needed to return to work full-time. Irene’s

In mid-July, Irene’s doctor submits updated certification statinc employment?

that she needed to maintain a reduced schedule through
September.







Workers Compensation Background

A program mandated at a state level

to ensure employees receive medical
care and partial salary compensation
for a workplace injury.
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Workers Compensation: COVID-19

Many states have passed legislation or
Issued executive orders so that COVID-
19 infections in certain workers are
presumed to be work-related and
covered under workers’ compensation
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Paid Family and/or Medical Leave

WASHINGTON

BEGAN 2020

PAID BY Employee-employer
LENGTH 12 weeks*

OREGON

BEGAN 2023

PAID BY Employee-employer
LENGTH 12 weeks*

CALIFORNIA

BEGAN 2004

PAID BY ~ Employee Only
LENGTH 8 weeks

*Can be longer in certain circumstances

NEW YORK

BEGAN 2018

PAIDBY Employee Only
LENGTH 8 weeks

WASHINGTON DC
BEGAN 2020

PAID BY ~Employer Only
LENGTH 8 weeks

MASSACHUSETTS

BEGAN 2021

PAID BY Employee-Employer
LENGTH 12 weeks

CONNECTICUT

BEGAN 2022

PAID BY ~Employee Only
LENGTH 12 weeks*

RHODE ISLAND
BEGAN 2014

PAIDBY Employee Only
LENGTH 4 weeks

NEW JERSEY

BEGAN 2009

PAID BY  Employee-employer
LENGTH 6 weeks
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Parental Leave

Generally not required to provide paid leave Apart from FMLA,

(but may want to provide to attract/retain talent) no federal requirements

EEOC Guidance:

Some have mini-FMLAs Some have specific Some require provision of
(e.g., CA, NY, WI, WA parental leave laws (MA, leave to adoptive parents
and others) San Francisco, et al) as well (e.g., MN, NY)

» Okay to limit leave related to pregnancy, childbirth or related medical conditions to
women affected by those conditions

* However baby bonding leave must be provided to similarly situated men and women
on the same terms.

36



Parental Leave — EEOC Enforcement

In August 2017, EEOC sued Estee Lauder alleging
that the employer’s parental leave policy
discriminated against men because it provided six
weeks of paid bonding leave to mothers but only
two weeks to new fathers. In July 2018, Estee
Lauder settled the case for $1.1 million to the class

of fathers and entered into a consent decree

In May, 2019, JPMorgan settled
another case brought by the EEOC for
$5.0 million to a class of fathers denied

equal baby bonding leave, and entered
into a consent decree, enforcing
gender-neutral parental leave policies.
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Parental Leave — Policy Review

You can set eligibility requirements.

You are not obligated to provide these benefits on day one of employment—can provide after
employee has worked for certain period of time, for example.

Okay to treat moms different with respect to medical leave/recovery from childbirth.
For example, okay to give mothers 6-8 weeks for recovery from childbirth and nothing for fathers.

BUT, must treat both parents equally with respect to bonding leave.

Make sure you comply with any applicable state laws!
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Parental Leave — Policy Review

Recommend requiring FMLA to run concurrently with
pregnancy-related medical/recovery and bonding leave.

Okay to require exhaustion of other paid leave prior to parental leave.

39



What’s Market
for Parental

Leave?

&

airbnb

10 weeks paid leave

(includes adoptive parents)

Walmart

AMERICANR 20 weeks paid leave
EXPRESS (includes adoptive parents)

<

noodles

Ecompany’

2 weeks paid parental leave
(includes adoptive and foster parents)

Whijtlpool

4 weeks paid leave
(includes adoptive
parents)
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Lessons and Best Practices

Document, document, document. Both performance issues and
any hardship that is being created from an accommodation.

Employer needs to demonstrate real desire to help employee,
be honest about how a proposed accommodation will affect the
employer, and document interactive process.

If you choose to permit employees who are not FMLA-eligible to take
unpaid leave for health conditions have a separate process and
separate forms. Do not refer to the leave as “FMLA”.

42



Best Practices — During and After Leave

Connect with employee + Set expectation, ask to contact if assistance is needed to return to work
during FMLA leave,
especially near the end

If assistance requested, engage in interactive process

* Any accommodation that would
If additional leave is obviate need for leave?

requested, can ask for

additional information from - o
healthcare provider about ability to perform essential job

the medical condition and functions? Which ones?
need for additional leave

» Does impairment affect employee’s

» If leave is needed, what is expected
date of return to work?

43



Best Practices — During and After Leave

If leave is requested , L .
again, explain in writing * Undue hardship can kick in shortly after FMLA leave is exhausted

how abse_nce Is affecting * Must assess and document how the employee’s absence creates
operations (undue an undue hardship in an ADA-compliant way
hardship factors)

Then, on third request for
extension, you are
prepared to say it would
be an undue hardship

Can also request updated information
from healthcare provider (such as why
was the initial estimate wrong?)

44



When faced with any request for leave, hint of medical issue
or disability...

No magic words needed to request an ADA accommodation
or put employer on notice that leave may qualify for FMLA.
Supervisors must be trained to recognize issues!

An employee only gets 12 weeks of job-protected leave,
right? WRONG! It’s true under FMLA, but remember ADA
may require additional leave as an accommodation.

Document, document, document!!! Document dates and
content of requests and responses.
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When faced with any request for leave, hint of medical issue
or disability...

Be genuine: “How can | help you?”

Remain neutral: the majority of ADA cases involve an employee that
the supervisor/other employees simply did not like or get along with.
Keep your feelings out of it.

Engage and follow-up: Courts don’t take kindly to companies who just
pay lip service to engaging in the interactive process.

Document performance issues/hardships: Give accurate reviews and
document performance issues and hardships caused by
accommodations
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Real World Lessons

Review policies and practices
 ADA, FMLA and Parental Leave
* Ensure leave policies are flexible

 Examine interactions between leave
policies (i.e., do they run concurrently?)

Document,
document,
document!

Ensure job descriptions are
up-to-date and accurate

Train your managers /
supervisors
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Questions? Please let us know.

Meghan Hill

Partner, Columbus & New York
T +1614 365 2720

E meghan.hill@squirepb.com

squirepattonboggs.com

Karen Wentzel

Of Counsel, Palo Alto

T+1213 689 5145

E karen.wentzel@squirepb.com
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